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U.S. Customs Service 


Treasury Decisions 


(T.D. 84-230) 


Reimbursable Services—Excess Cost of Preclearance Operations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, November 8, 1984. 

Notice is hereby given that pursuant to Section 24.18(d), Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
costs for each preclearance installation are determined to be as set 
forth below and will be effective with the pay period beginning No- 
vember 11, 1984. 





Biweekly 


Installation excess cost 





Montreal, Canada $18,967 
Toronto, Canada 21,308 
Kindley Field, Bermuda 14,665 
Nassau, Bahama Islands 23,523 
Vancouver, Canada 15,274 
Winnipeg, Canada 3,327 
Freeport, Bahama Islands 14,272 
Calgary, Canada 

Edmonton, Canada 





D. LYNN GORDON, 
Acting Comptroller. 


[Published in the Federal Register, November 15, 1984 (49 FR 45289)] 








U.S. Customs Service 


General Notice 


Application for Recordation of Trade Name: “The Union Fork 
and Hoe Company” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Application for Recordation of Trade Name. 


SUMMARY: Application has been filed pursuant to section 133.12, 
Customs Regulations (19 CFR 133.12), for the recordation under 
section 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of 
the trade name “THE UNION FORK AND HOE COMPANY,” 
used by the Union Fork and Hoe Company, a corporation organized 
under the laws of the State of Ohio, located at 500 Dublin Avenue, 
Columbus, Ohio 43216. The application states that the trade name 
is used in connection with hand-operated, farm, garden and lawn 
tools manufactured in the United States. 

Before final action is taken on the application, consideration will 
be given to any relevant data, views, or arguments submitted in 
writing by any person in opposition to the recordation of this trade 
name. Notice of the action taken on the application for recordation 
of this trade name will be published in the Federal Register. 

DATE: Comments must be received on or before January 14, 1985. 


ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, Attention: Entry, Licensing and Restricted Mer- 
chandise Branch, 1301 Constitution Avenue NW., Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, U.S. Customs Serv- 
ice, 1801 Constitution Avenue NW., Washington, D.C. 20229 (202- 
566-5765). 


DATED: November 9, 1984. 


DoNALD W. LEwIs, 
Director, Entry Procedures 
and Penalties Division. 


[Published in the Federal Register, November 15, 1984 (49 FR 45286)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 84-119) 


AMERICAN MANUFACTURERS OF CastToR Or PRODUCTS 
(“AMCOP”), PLAINTIFF v. UNITED STATES, DEFENDANT, SANBRA, 
S.A., INTERVENORS 


No. 84-4-00570 
Before Rao, Judge. 


Memorandum Opinion and Order 


(Dated November 1, 1984) 


Rao, Judge: This case involves castor oil products imported from 
Brazil and subject to a countervailing duty order. Plaintiff has 
moved for a preliminary injunction to enjoin the United States 
Customs Service from liquidating certain entries involved herein 
during the pendency of this action. A temporary restraining order 
dated June 21, 1984 was previously granted by this Court but plain- 
tiffs application for a second temporary restraining order was 
denied by order of September 4, 1984. 

Also before the Court is intervenor’s, Sanbra, S.A. (Sanbra) 
motion to dismiss Count IV of plaintiff's complaint. The motion is 
grounded on Sanbra’s position that the Court lacks subject matter 
jurisdiction of Count IV and also because it fails to state a cause of 
action for which relief can be granted. 

We also address plaintiff's motion for leave to amend its com- 
plaint, which is opposed both by the defendant and by Sanbra. 

We shall consider the motion to dismiss Count IV of the amend- 
ed complaint first, as the decision to grant this motion is disposi- 
tive of the other issues which have been raised in this action by 
these pending motions. 

Plaintiff seeks review of the determination by the Department of 
Commerce to direct the Customs Service to liquidate the entries in 
issue at the estimated rate. The facts underlying this determina- 
tion are as follow: 

Castor oil products from Brazil were subject to a countervailing 
duty order issued by the Treasury Department in 1976 (41 Fed. 
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Reg. 11018). On January 2, 1980 responsibility for administering 
the countervailing duty laws of the United States was transferred 
from the Treasury Department to the Department of Commerce. 
Pursuant to the transitional provisions of the Trade Agreements 
Act of 1979, the Government of Brazil requested an injury investi- 
gation with respect to the castor oil products subject to the counter- 
vailing duty order. Acting under Section 104(b)\(3) of the Trade 
Agreements Act of 1979, Commerce suspended liquidation of the 
entries of the affected merchandise from August 3, 1981 and began 
collecting ‘estimated countervailing duties pending the injury de- 
termination.” The investigation was conducted by the International 
Trade Commission, (ITC), also pursuant to section 104 of the Trade 
Agreements Act of 1979. 

This section provides as follows: 

SECTION 104 

(b) OTHER COUNTERVAILING DUTY ORDERS.— 


(1) REVIEW BY COMMISSION UPON REQUEST.— 
In the case of a countervailing duty order issued under sec- 
tion 303 of the Tariff Act of 1930 (19 U.S.C. 1303)— 

(A) which is in effect on January 1, 1980, or which is 
issued pursuant to court order in an action brought under 
section 516(d) of that Act before that date, 
the Commission, upon the request of the government of 

such a country or of exporters accounting for a significant 
proportion of exports to the United States of merchandise 


which is covered by the order, submitted within 3 years after 
the effective date of title VII of the Tariff Act of 1930 shall 
make a determination under paragraph (2) of this subsection. 


(2) DETERMINATION BY THE COMMISSION.— 

In a case described in paragraph (1) with respect to which 
it has received a request for review, the Commission shall 
commence an investigation to determine whether— 

(A) an industry in the United States— 

(i) would be materially injured, or 
(ii) would be threatened with material injury or, 

(B) the establishment of an industry in the United States 
would be materially retarded, by reason of imports of the 
merchandise covered by the countervailing duty order if 
the order were to be revoked. 


(3) SUSPENSION OF LIQUIDATION; INVESTIGATION 
TIME LIMITS.— 

Whenever the Commission receives a request under para- 
graph (1), it shall promptly notify the administering author- 
ity and the administering authority shall suspend liquidation 
of entries of the affected merchandise made on or after the 
date of receipt of the Commission’s notification, or in the 
case of butter from Australia, entries of merchandise subject 
to the assessment of countervailing duties under Treasury 
Decision 42937, as amended, and collect estimated counter- 
vailing duties pending the determination of the Commission. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


The Commission shall issue its determination in any investi- 
gation under this subsection not later than 3 years after the 
date of commencement of such investigation. 


(4) EFFECT OF DETERMINATION.— 
(A) AFFIRMATIVE DETERMINATION.— 

Upon being notified of an affirmative determination 
under paragraph (2) by the Commission, the administering 
authority shall liquidate entries of merchandise the liqui- 
dation of which was suspended under paragraph (3) of this 
subsection and impose countervailing duties in the amount 
of the estimated duties required to be deposited. The coun- 
tervailing duty order shall remain in effect until revoked, 
in whole or in part, under section 75l(c) of the Tariff Act 
of 1930. 

When the existing countervailing duty law was amended by the 
Trade Agreements Act of 1979, one of the significant changes was 
the addition of the requirement that the International Trade Com- 
mission make an affirmative finding of injury to a domestic indus- 
try before a countervailing duty order will issue. Prior to the Trade 
Agreements Act, countervailing duties were imposed by the Treas- 
ury Department when it found that imported merchandise was 
being subsidized. No injury determination was required under pre- 
vious law. 

When the amendments made by the Trade Agreements Act 
became effective, there were in existence numerous countervailing 
duty orders, including the one here in issue, which had been issued 
without the benefit of an injury determination. 

With respect to these previously existing countervailing duty 
orders, section 104(c) of the Trade Agreements Act of 1979 provides 
that any countervailing duty order which is in effect after the ef- 
fective date of the Act shall remain in effect and shall be subject to 
review under section 751 of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1675. Section 104(b), however, provides that the govern- 
ment of a country which exports to the United States merchandise 
which is covered by an existing countervailing duty order can re- 
quest that the International Trade Commission conduct an investi- 
gation to determine whether a domestic industry would be materi- 
ally injured or would be threatened with material injury because of 
imports of the merchandise covered by the order if the order were 
revoked. 

Pursuant to the terms of section 104(c), the Commerce Depart- 
ment, when it took over responsibility for administering the coun- 
tervailing duty law on January 2, 1980, began conducting annual 
§ 751 reviews of the countervailing duty order covering castor oil 
products from Brazil. The first annual review was commenced to 
cover the calendar year 1979, a second review was commenced to 
cover the calendar year 1980 and a third was commenced to cover 
the year 1981. 
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On August 3, 1981, before Commerce’s § 751 reviews were com- 
pleted, the International Trade Commission notified the Depart- 
ment of Commerce that the government of Brazil had requested 
that it make an injury determination with respect to the existing 
countervailing duty order covering castor oil products from Brazil, 
pursuant to section 104(b). In conformity with section 104(b\3), 
Commerce suspended liquidation of subsequent entries of castor oil 
products from Brazil pending this investigation and collected esti- 
mated countervailing duties at the prevailing deposit rate. During 
the ITC’s investigation, Commerce continued its §751 reviews, 
supra. 

Commerce concluded its annual reviews for calendar years 1979 
and 1980 before the ITC concluded its investigation. These reviews 
determined the net subsidy rates for calendar years 1979 and 1980, 
and set the rates for the deposit of estimated duties on entries 
made during the ITC’s injury investigation. Thus, entries made 
during the period of investigation were subjected to three different 
estimated duty deposit rates: 1% for entries made during the 
period August 3, 1981 through December 24, 1981; 2.53% for entries 
made during the period December 25, 1981 through September 7, 
1983; and 0.82% for entries made after September 8, 1983. On Jan- 
uary 27, 1984, the ITC announced its affirmative determination 
that an industry in the United States would be materially injured, 
or threatened with material injury, if the countervailing duty order 
covering castor oil products from Brazil was revoked. 

On March 16, 1984, Commerce published the final results of its 
administrative review for calendar year 1981, and found the aggre- 
gate net subsidy to be 4.70 percent of the f.o.b. invoice prices. Sub- 
sequently, when Commerce published the results of its section 751 
review for the calendar year 1981, it stated that it would instruct 
Customs, pursuant to section 104(b), to assess countervailing duties 
in the amount of the three previously determined estimated coun- 
tervailing duty deposit rates on all unliquidated entries of castor 
oil products from Brazil entered on or after August 3, 1981 and on 
or before January 27, 1984, i.e, the period of time during which the 
ITC’s injury investigation was pending. 

Plaintiff's original complaint was filed on May 8, 1984 and con- 
tained counts which contested Commerce’s failure to verify certain 
information relied upon in the administrative review and Com- 
merce’s alleged refusal to investigate the use of certain programs 
that AMCOP claimed were countervailable. 

Plaintiff later amended its complaint as of right pursuant to 
Rule 15(a) of the Rules of this Court, seeking a determination that 
the liquidation of entries made during the pendency of the ITC 
injury investigation at the estimated countervailing duty deposit 
rates was unlawful. 

It is plaintiff's position that section 104(b)(4) controls section 
104(b\(3) in that it requires that “the countervailing duty order 
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shall remain in effect until revoked, in whole or in part, under sec- 
tion 751(c) of the Tariff Act of 1930” and that therefore the duty 
rates established by the orginal countervailing duty order should 
be those utilized in liquidating all the entries made during the ex- 
istence of that countervailing duty order. 

We reiterate our interpretation of section 104(b) stated in the 
temporary restraining order of June 21, 1984 that the statute is 
clear on its face and unambiguous. The statute requires only that 
the agency impose countervailing duties at the estimated deposit 
rate during the period of investigation. At all other times, the 
countervailing duty rate established by the particular countervail- 
ing duty order that is in existence is to be applied. 

This court does not find these portions of section 104 to be in con- 
flict. Nor does it find, as plaintiff contends, that section 104(b)(4) 
must supercede section 104(b\(3). 

Although the statute is clear, the legislative history for section 
104(b) confirms our interpretation: 


If the Commission’s determination with respect to material 
injury under Section 104(b) is affirmative, the administering 
authority would liquidate entries of merchandise the liquida- 
tion of which has been suspended during the period of the 
Commission’s investigation and impose countervailing duties in 
the amount of the estimated duties required to be deposited. [S. 
Rep. No. 249, 96th Cong., lst Sess. 105-06.] 


Even under a strained reading of the involved statutory provi- 
sions, this Court cannot arrive at the conclusion to which the plain- 
tiff would have it arrive. Section 104(c) on which the plaintiff relies 
provides only that any countervailing duty order issued under sec- 
tion 303 of the Tariff Act of 1930 which is in effect on the effective 
date of the Trade Agreements Act shall remain in effect after that 
date and shall be subject to review under section 751 of the Tariff 
Act of 1930. By the very language of the section, it is made subject 
to the provisions of Subsection (a) and (b) of section 104. 

It is therefore the decision of this Court that Intervenor’s motion 
to dismiss Count IV of plaintiff's amended complaint should be 
granted, as there is no basis in fact or in law under which plaintiff 
could prevail in seeking liquidation of the instant entries at other 
than the estimated deposit rate during the pendency of the ITC’s 
investigation. 

The plaintiff's motion for a preliminary injunction enjoining the 
liquidation of these entries must also be denied, since one of the 
requisites for the issuance of a preliminary injunction is a likeli- 
hood that the plaintiff will prevail on the merits. 

Similarly, plaintiff's motion for leave to amend it’s complaint, to 
the extent that it seeks to invoke the court’s jurisdiction in the 
matter of the liquidation at the estimated deposit rates is now 
moot. ; 

So ordered. 
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(Slip Op. 84-120) 
CoMPUTIME, INC., PLAINTIFF v. THE UNITED STATES, DEFENDANT 


Court No. 83-4-00596 


Before: DiCar.o, Judge. 


Memorandum Opinion and Order 


Plaintiff's protests of reliquidations on grounds that could have 
been raised in the protests of the liquidations are invalid and the 
Court is without jurisdiction to consider their denial. If plaintiff did 
timely protest the liquidations, its failure to bring an action in this 
Court within 180 days of the denial of those protests now bars it 
from doing so. The motion to dismiss is granted. 


[Judgment for defendant.] 


(Decided November 6, 1984) 


Soller, Singer & Horn (Margaret H. Sachter) for the plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Jerry P. Wiskin), for the defend- 
ants. 


DiCaro, Judge: Plaintiff made three entries of electronic liquid 


crystal display watches in November, 1981, and January, 1982. 
Some of the watches had plastic cases and plastic watch bands and 
the remainder had metal cases and metal watch bands. 

The watches were classified under item 715.05, Tariff Schedules 
of the United States (TSUS). Item 715.05 carries no assessment 
itself, but rather requires assessment of “rates applicable to the 


”? 


[watch] cases, plus . . . the rates applicable to the movements. . . 
Thus, the “watch movements” were classified under item 716.183, 
TSUS, and the “watch cases” under item 720.28, TSUS, at various 
rates of duty depending on the date of entry. The metal watch 
bands were classified as “watch bracelets” under item 740.34, 
TSUS, at 29.8 percent (1981) and 27.1 percent (1982) ad valorem, 
and the plastic watch bands were classified as “articles not special- 
ly provided for, of rubber or plastic ... Other’ under item 
A774.559, TSUS, duty free. The entries were liquidated in January 
and April, 1982. 

Protests were timely filed on January 5 and June 24, 1982, and 
read in pertinent part: 


(1) We wish to protest the classification of the watch modules 
under 716.18 of the TSUSA. 
(2) We feel the proper classification is 688.45 of the TSUSA. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


(3) We wish to refer to Customs Court No. 80-10-01666 ! 
which is supportive of our claim. 


Customs decided these protests on June 11 and 29, 1982, and re- 
classified both the “watch modules” and the “watch cases’ under 
item 688.45, TSUS, as “electrical articles . . . not specially provided 
for . . . Other” at 5.1 percent (1981) or 4.9 percent (1982) ad valo- 
rem. The entries were reliquidated in July, 1982. 

On September 8, 1982, plaintiff filed the protests at issue. These 
protests read in pertinent part: 

Watch bands imported as an integral part of Electronic LCD 
watches. 

We hereby protest the classification of the watchbands im- 

ported as an integral part of LCD Electronic watches under 
TSUS #740.350. Since we believe this should be considered an 
entirety part of Electronic Items under TSUS #688.455. 

In support of this claim we refer you to C.D. 4810? and the 
decision by the U.S. Customs court on March 25, 1982. 

Customs denied these protests October 26, 1982. 

On April 22, 1983, plaintiff filed a summons in this Court under 
28 U.S.C. § 1581(a) and section 514 of the Tariff Act of 1930, as 
amended, 19 U.S.C. § 1514 (1982), challenging the denial of the Sep- 
tember, 1982 protests. Plaintiff filed its complaint March 27, 1984. 

Defendant has moved to dismiss the action for lack of jurisdic- 
tion, contending that plaintiff's protests of the classification of the 
“watch modules” in January and June, 1982, did not challenge the 
classification of the watch bands and classification of the watch 
bands became final 90 days after liquidation under subsections 514 
(a) and (c). Plaintiff claims that its January and June, 1982 protests 
did challenge the classification of the watch bands. 

Regardless of whether plaintiff's January and June, 1982 pro- 
tests of the classification of the “watch modules” challenged the 
classification of the metal watch bands, the September, 1982 pro- 
tests were invalid and the Court does not have jurisdiction to con- 
sider their denial by Customs. 

If, as plaintiff asserts, the protests of the “watch modules’ con- 
tested the classification of the metal watch bands, then plaintiff's 
remedy was to file an action in this Court within 180 days of notice 
of the denials, 28 U.S.C. § 2636(a), i.e. January 12 and 29, 1983, not 
file another set of protests, as plaintiff did in September, 1982. Sec- 
tion 514(c\(1) states that “{ojnly one protest may be filed for each 


1 Texas Instruments, Inc. v. United States, 1 CIT 236, 518 F.Supp 1341 (1981), aff'd, 69 CCPA 136, 673 F.2d 1375 
(1982) held that electronic “watch modules” and the “plastic cases into which the solid state electronic modules 

. . are fitted and retained,” 1 CIT at 238, 518 F.Supp. at 1342, are properly classified under item 688.45, 
TSUS. There was no consideration of the “watch modules”, “watch cases”, and watch bands as entireties. 

2 Texas Instruments, Inc. v. United States, 82 Cust. Ct. 272, 475 F.Supp. 1183 (1979) aff'd 67 CCPA 59, C.A.D. 
1244, 620 F.2d 269 (1980), held that integrated circuits used in solid state electronic watches are properly classi- 
fied as transistors and other related electronic crystal components rather than as subassemblies for watch move- 
ments. 

3 This apparently refers to Texas Instruments, Inc. v. United States, 1 CIT 236, 518 F.Supp 1341 (1981), aff'd, 
69 CCPA 136, 673 F.2d 1375 (1982), affirmed in the Court of Customs and Patent Appeals on that date. 
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entry of merchandise, except that where the entry covers merchan- 
dise of different categories, a separate protest may be filed for each 
category.” See F.W. Woolworth Co. v. United States, 26 CCPA 157, 
C.A.D. 10 (1938); Ataka America, Inc. v. United States, 79 Cust. Ct. 
135, C.D. 4724 (1977). 

If, as defendant asserts, the earlier protests did not contest the 
classification of the metal watch bands, the protests now before the 
Court are invalid since section 514(d) prohibits the protest of a 
question outside the scope of the reliquidation. Plaintiff's argument 
that it protested the classification of the metal watch bands in its 
January and June, 1982 protests concedes that such protests could 
have been made when the entries were originally liquidated. If 
plaintiff could have made such protests at that time, it was re- 
quired to make them. 

“(Issues which could have been raised at the time an entry was 
originally liquidated are not opened up for protest by reason of a 
reliquidation which fails to disturb the collector’s previous determi- 
nation in respect thereto.” Pistorino & Co. v. United States, 71 
Cust. Ct. 166, 167, C.D. 4491 (1978); see F.W. Woolworth Co. v. 
United States, 26 CCPA 157, C.A.D. 10 (1938). 

Classification of the watch bands becomes final under subsections 
514(a) and (c) where the plaintiff fails to protest the classification 
within 90 days of liquidation. 

This Court has jurisdiction under 28 U.S.C. § 1581(a) only if the 
plaintiff filed a valid protest under section 514. Lowa, Lid. v. 
United States, 5 CIT ——, 561 F.Supp. 441 (1983), aff'd, 724 F.2d 
121 (Fed. Cir. 1984); Audiovox Corp. v. United States, 8 CIT ——, 
Slip Op. 84-112 (Oct. 10, 1984). As the September, 1982 protests 
were invalid, the Court does not have jurisdiction to consider their 
denial by Customs. 

It is hereby ordered that defendant’s motion to dismiss is grant- 
ed. 


(Slip Op. 84-121) 


UniTEp States STEEL CorP., PLAINTIFF v. UNITED STATES OF 
AMERICA AND THE UNITED STATES INTERNATIONAL TRADE AD- 
MINISTRATION, DEFENDANTS 

Court No. 84-5-00621 


Before Rao, Judge. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 
(Decided: November 6, 1984) 
Memorandum Opinion and Order 


On Plaintiff's Motion to Dismiss with Prejudice and Defendants’ 
Cross Motion for Attorneys Fees and Costs 


[Plaintiff's motion granted; defendants’ motion granted in part and denied in part] 


Rao, Judge: This civil action is before the Court on plaintiff's 
motion pursuant to Rule 41(a)(2) of the Rules of the Court of Inter- 
national Trade for an order of voluntary dismissal with prejudice. 
The defendants have filed a cross motion for attorneys fees, costs 
and expenses. 

It is defendants’ position that the action was brought in bad 
faith, recklessly, wantonly or for oppressive reasons. 

Plaintiff filed a summons and complaint in this Court on May 4, 
1984 challenging certain negative preliminary determinations 
made by the United States Commerce Department, International 
Trade Administration (“ITA”) with respect to certain hot-rolled 
carbon steel sheet being imported from Brazil, i.e., dumping mar- 
gins ranging from .14 per cent to 8.07 per cent. Subsequent to this 
date, various motions were filed, including a motion for a prelimi- 
nary injunction on plaintiffs behalf and a cross-motion for partial 
dismissal of the complaint on behalf of the defendants. The parties 
also attempted to establish a briefing schedule. 

On July 11, 1984 the ITA published its final determination that 
the weighted average dumping margins for Brazilian hot-rolled 
steel sheet producers ranged from 6.09 per cent to.18.5 per cent (a 
not inconsiderable increase from the estimated margins). 

Thereafter, on July 26, 1984 plaintiff filed the instant motion, on 
the ground that “the initial purpose of the litigation, which was to 
correct the preliminary low margin determinations for the 
Brazilian . . . hot-rolled sheet producer, has clearly been 
achieved.” [Plaintiff's brief in support of its motion to dismiss, page 
3]. It would appear that the plaintiff is satisfied with the final de- 
termination of the ITA as to hot-rolled steel sheet from Brazil and 
wishes to abandon its claim as to any irregularities it perceived in 
the preliminary determinations. 

Defendants, in their memorandum in support of their cross 
motion for costs and attorneys fees, state that it was plaintiff's pur- 
pose, in commencing the instant action, simply “to harass the de- 
fendants and their counsel, and to temporarily divert the attention 
and resources of the Commerce Department from the _hot- 
rolled . . . cases at the administrative level to the defense of this 
action in court” [at pp. 7-8]. 

Plaintiff responds to these allegations by stating that it acted in 
good faith in revising the expedited briefing schedule agreed to 
among the parties without the approval of the Court and that it 
acted legally under the Rules of the Court of International Trade. 
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Absent something more in the way of a showing of bad faith 
than allegations in memoranda, this Court cannot impute bad faith 
to the plaintiff on the facts here presented. Plaintiff chose to avail 
itself of certain legal procedures while declining to use others. We 
cannot conclude that the judgment of plaintiff’s in-house counsel in 
attempting to pursue the best tactics was exercised solely for the 
purpose of harassing the defendants during the antidumping inves- 
tigation on hot-rolled carbon steel sheet from Brazil. It was neither 
overarching nor dilatory in its communications with defendants 
and their attorneys. 

The Supreme Court, in Alyeska Pipeline Co. v. Wilderness Society 
et al., 421 U.S. 240, meticulously traces the law to be applied by 
Federal courts as to the allowance of attorneys fees and costs and 
we will not reiterate it here. We do hold that this case is an inap- 
propriate one in which to tax attorneys fees against a plaintiff 
which is seeking a voluntary dismissal with prejudice. 

Defendants are also seeking costs and expenses, and pursuant to 
28 U.S.C. § 1923, these should be allowed and taxed against the 
plaintiff. Oakley v. Norfolk & W. Ry Co., D.C. Va. 1967, 42 F.R.D. 
653. 

Accordingly, upon filing and reading the instant motion, opposi- 
tion and cross motion and the reply thereto, and upon all proceed- 
ings heretofore had herein, it is 

ORDERED, ADJUDGED AND DECREED that plaintiff's motion for a vol- 
untary dismissal with prejudice be, and the same hereby is, grant- 
ed, and it is 

ORDERED, ADJUDGED AND DECREED that defendants’ cross motion for 
attorneys fees be, and the same hereby is denied, and it is 

ORDERED, ADJUDGED AND DECREED that defendants’ cross motion for 
costs and expenses be, and the same hereby is granted. 


(Slip Op. 84-122) 


NissHo Iwa1t AMERICAN CORP., PLAINTIFF UV. THE UNITED STATES, 
DEFENDANT 


Court No. 81-7-00992 


Before BERNARD NEWMAN, Senior Judge. 


Tool Joints 


Tool joints, comprising specially designed and constructed pipe 
fittings used to connect lengths of drill pipe in a drill string, and 
solely used as parts of a drill stem in boring machinery, were im- 
properly classified by Customs in part 2 of schedule 6 under the 
provision for pipe fittings in item 610.80, TSUS. The imports are 
properly dutiable in part 4 of schedule 6 under the provision for 
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parts of boring machinery in item 664.05 or item 664.08 (depending 
upon the date of entry), as claimed by plaintiff. 

Classification of the tool joints under item 610.80 is precluded by 
exclusionary headnote l(iv) in part 2, schedule 6 since they are 
identifiable “parts of articles”. As the tool joints are not specially 
provided for by item 610.80, exclusionary headnote l(v) in part 4, 
schedule 6 does not preclude classification of the merchandise 
under item 664.05 (or 664.08). 

Additionally, inasmuch as the imports are excluded from item 
610.80 by headnote l(iv) of part 2, schedule 6, General Interpreta- 
tive Rule 10(ij) is inapplicable. The Servco Company v. United 
States, 68 Cust. Ct. 83, C.D. 4341 (1972), aff'd 60 CCPA 137, C.A.D. 
1098, 477 F.2d 579 (1973); E.R. Hawthorne & Co., Inc. v. United 
States, 730 F.2d 1490 (CAFC 1984); John V. Carr & Son, Inc. v. 
United States, 72 Cust. Ct. 19, C.D. 4500 (1974). 

The Court finds no justiciable issue as to any material fact, and 
concludes that plaintiff is entitled to summary judgment as a 
matter of law. Accordingly, plaintiff's cross-motion for summary 
judgment is granted; defendant’s motion for judgment on the plead- 
ings and alternative motion for summary judgment is denied. 


[Summary judgment for plaintiff.] 


(Decided: November 7, 1984) 


Sharretts, Paley, Carter & Blauvelt, P.C. (Peter J. Baskin and Ned H. Marshak, 
Esgs., of counsel) for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch and 
Judith M. Barzilay, Esq. for defendant. 

BERNARD NEwMaAN, Senior Judge: This action represents a sequel 
to The Servco Company v. United States, 68 Cust. Ct. 83, C.D. 4341, 
(1972), a decision of our predecessor, the United States Customs 
Court, and affirmed by the Court of Customs and Patent Appeals, 
60 CCPA 137, C.A.D. 1098, 477 F.2d 579 (1978). 


Background 


Plaintiff contests the classification for customs duty purposes of 
certain metal products imported from Javan in 1979 and 1980, in- 
voiced as “pipe fittings” or “pipe fittings pin and box” and referred 
to in the complaint as “tool joints”. Customs at the Port of Hous- 
ton, Texas classified the imports under the provision in item 
610.80, Tariff Schedules of the United States (TSUS), as modified 
by T.D. 68-9, for pipe fittings of iron or steel and assessed duty at 
the rate of 11 percent ad valorem. Plaintiff claims that the classifi- 
cation of the articles by Customs under item 610.80 is incorrect, 
and that they are properly dutiable under the provision for parts of 
boring machinery in item 664.05, TSUS, at the rate of 5 percent ad 
valorem, or in its superseding provision pursuant to Presidential 
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Proclamation 4707, item 664.08, TSUS at the rate of 4.7 percent ad 
valorem (depending on the date of entry).! 

Presently before the Court are: defendant’s motion for judgment 
on the pleadings pursuant to Rule 12(c) of the rules of the Court 
and alternative motion for summary judgment under Rule 56; 
plaintiff's opposition thereto and cross-motion for summary judg- 
ment. Defendant’s reply brief concedes that summary judgment “is 
the appropriate route for the disposition of this case’. 


Statutory Provisions Involved 
Classified under: 


Schedule 6, Part 2: Metals, their alloys and their basic 
shapes and forms 
Part 2 Headnotes: 

1. This part covers .. . base metals .. . their alloys and 
their so-called basic shapes and forms. . . . This part does 
not include— 

* * * Oo * * 


(iv) other articles specifically provided for elsewhere in the 
tariff schedules, or parts of articles. [Emphasis added.] 


Subpart B.—Iron or Steel 


Subpart B headnotes: 

1. This subpart covers iron and steel, their alloys, and 
their so-called basic shapes and forms, and in addition 
covers iron or steel waste and scrap. 

* * * * * * 
Pipe and tube fittings of iron or steel: 


* * 


610.80 Other fittings ; 11% ad val. 


Claimed under: 


Schedule 6, Part 4: Machinery and Mechanical Equipment 
Part 4 Headnotes: 
1. This part does not cover— 
(v) articles and parts of articles specifically provided for 
elsewhere in the schedules. 
Subpart B—* * * 


* * 


1 By Presidential Proclamation 4707, item 664.08 was substituted for item 664.05 for entries on and after Jan- 
uary 1, 1980. Hereinafter, references to item 664.05 shall mean either item 664.05 or 664.08, depending on date 
of entry, unless otherwise noted. 
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[For entries prior to January 1, 1980:?] 


664.05 Mechanical shovels, coalcutters, exca- 
vators, scrapers, bulldozers, and 
other excavating, levelling, boring, 
and extracting machinery, all the 
foregoing, whether stationary or 
mobile, for earth, minerals, or ores; 
pile drivers; snowplows, not self-pro- 
pelled; all the foregoing and parts 
thereof 5% ad val. 


[For entries on and after January 1, 1980:9] 

Mechanical shovels, coalcutters, excavators, scrapers, bull- 
dozers, and other excavating, levelling, boring, and extract- 
ing machinery, all the foregoing, whether stationary or 
mobile, for earth, minerals, or ores; pile drivers; snowplows, 
not self-propelled; all the foregoing and parts thereof: 


* * * 


664.08 Other 4.7% ad val. 


Issue Presented 


Central to this controversy is the question of whether the import- 
ed tool joints are excluded from classification under item 610.80, 
TSUS by virtue of headnote l(iv), schedule 6, part 2, as urged by 
plaintiff, or whether the imports are excluded from classification 
under item 664.05 by operation of headnote 1(v), schedule 6, part 4, 
as contended by defendant. 


The Facts 


The material facts are not in dispute: 

The tool joints in issue are parts of a drill stem which is a part of 
drilling (boring) machinery. Specifically, the imports are used to 
connect two pieces of drill pipe in a drill string (lengths of drill 
pipe, each about thirty feet long, connected by tool joints) and are 
specially designed and constructed to sustain the weight of a drill 
stem and to withstand the strain of frequent coupling and uncou- 
pling. A “drill string” is the column, or string, of drill pipe with 
attached tool joints that transmits fluid and rotational power to 
the drill collars and bit. Based upon their form and general func- 
tion, the imported merchandise falls within the generic description 


2 See note 1, supra. 
3 See note 1, supra. What had been item 664.05 became the superior heading to item 664.08 as well as to sever- 
al other new breakout items. 
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of “pipe fittings” and the articles were so described on the commer- 
cial invoices in the entry papers. After importation, the tool joints 
are welded to the lengths of drill pipe in order to provide a means 
of connecting the lengths of pipe in the drill string. Drill collars 
are also used, but only at the bottom of the drill stem for the pur- 
pose of putting weight on the drill bit. 

In addition, to its statement of material facts—as to which con- 
cededly, there is no genuine issue to be tried—plaintiff submitted 
an affidavit (with certain attachments) by Raymond W. Kearney, 
Jr., president of Monarch Metals Corporation, a sales representa- 
tive for various steel products imported by plaintiff. According to 
the Kearney affidavit, which is uncontroverted by any evidentiary 
submission by defendant, the tool joints in question are used solely 
as parts of drilling (boring) machinery in the drill stem, sustain the 
weight of the drill stem, and withstand the strain of frequent cou- 
pling and uncoupling. Significantly too, the affidavit points up that 
the tool joints have no other use, as demonstrated by the inability 
of plaintiff's customers to find alternative uses for excess tool joints 
imported at the height of the recent oil well drilling boom in the 
United States. 

Annexed to and supportive of Kearney’s affidavit are: Figure 1.1 
of the API Specification for Rotary Drilling Equipment, issued by 
the American Petroleum Institute, Washington, D.C., API Spec. 7, 
32d Ed., May 1979, depicting the various components of a drill stem 
assembly; portions of the Glossary of Terms appearing in A 
Primer of Oil-Well Drilling published by the Petroleum Extension 
Service of the University of Texas at Austin (4th Ed. 1979); and a 
narrative explanation of the components of a drill stem from the 
Primer. In the Primer, the terms “drill stem’, “drill string” and 
“tool joint” are defined as follows (at pp. 84 and 93): 


drill stem n: all members in the assembly used for drilling 
by the rotary method from the swivel to the bit, including the 
kelly, drill pipe and tool joints, drill collars, stabilizers, and 
= subsequent items. Compare drill string [italics in origi- 
nal]. 

drill string n: the column, or string, of drill pipe with at- 
tached tool joints that transmits fluid and rotational power 
from the kelly to the drill collars and bit. * * * 

tool joint n: a heavy coupling element for drilling pipe made 
of special-alloy steel. Tool joints have coarse, tapered threads 
and seating shoulders designed to sustain the weight of the 
drill stem, withstand the strain of frequent coupling and un- 
coupling, and provide a leakproof seal. The male section of the 
joint, or the pin, is attached to one end of a length of drill pipe, 
and the female section, or box, is attached to the other end. 
The tool joint may be welded to the end of the pipe or screwed 
on or both. A hard-metal facing is often applied in a band 
around the outside of the tool joint to enable it to resist abra- 
sion from the walls of the borehole. 
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Given the undisputed facts that the tool joints in issue are ge- 
nerically “pipe fittings” and that they are parts of drilling machin- 
ery (viz., the drill stem), the resolution of this case rests upon the 
applicability of the competing provisions and the pertinent exclu- 
sionary headnotes in parts 2 and 4 of schedule 6, TSUS. For the 
reasons that follow, the Court finds that there is no genuine issue 
as to any material fact, and that plaintiff is entitled as a matter of 
law to summary judgment. 


Opinion 
A 


Briefly, plaintiff contends that notwithstanding the fact the tool 
joints are generically “pipe fittings,” they are excluded from classi- 
fication under item 610.80, TSUS by virtue of exclusionary head- 
note l(iv) of part 2, schedule 6 (excluding “parts of articles’’) be- 
cause the imports concededly are parts of boring machinery. Fur- 
ther, plaintiff argues that since the imports are not provided for by 
item 610.80, neither exclusionary headnote l(v), part 4, schedule 6 
nor General Interpretative Headnote 10(ij) precludes classification 
of the merchandise as parts of boring machinery under item 664.05, 
TSUS. 

Defendant advances the argument that the imported articles are 
specifically provided for in item 610.80, TSUS as “pipe fittings,” 
and consequently even assuming that they are parts of boring ma- 
chinery, classification of the articles under item 664.05 is precluded 
by virtue of exclusionary headnote 1(v), part 4, schedule 6 and Gen- 
eral Interpretative Rule 10(ij). Moreover, defendant maintains that 
exclusionary headnote l(iv), part 2, schedule 6 does not preclude 
classification of the imports under item 610.80 because they are not 
specifically provided for in item 664.05. 


2. 


The precedent most directly in point, and heavily relied upon by 
plaintiff, is The Servco Company v. United States, supra. Seruco in- 
volved drill collars (a part of the drill stem) consisting of a tube of 
steel imported in 30 foot lengths and solely used in boring machin- 
ery for the purpose of applying weight to the drill bit. Customs 
classified the drill collars as pipes and tubes of steel under item 
610.52 which, like item 610.80—the “classified” provision in the 
present case—comes within schedule 6, part 2, subpart B, TSUS. 
The importer claimed that the drill collars were classifiable as 
parts of boring machinery under item 664.05 *#—the “claimed” pro- 
vision here. In support of its classification, the Government 
stressed that the drill collars are “tubes” within the common 
meaning of the term, and contended that even assuming the arti- 


* Item 664.08 was not involved in Servco. 
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cles are parts of boring machinery, the tariff provision for tubes 
(item 610.52) is more specific than the tariff provision for parts of 
boring machinery (item 664.05). Consequently the Government 
there urged, that the former provision must prevail over the latter 
by virtue of General Interpretative Rule 10(ij).5 Further, defendant 
maintained in Servco that under headnote 1(i), and (v), part 4, 
schedule 6, “tubes” and “parts of articles specifically provided for 
elsewhere in the schedules” are excluded from classification under 
item 664.05. 

While recognizing that in common meaning drill collars are ge- 
nerically tubes, the Custom Court nevertheless concluded in Servco 
that the tariff provision for tubes in item 610.52 does not cover a 
product solely or chiefly used as part of an article, and that not- 
withstanding headnote l(v), part 4, schedule 6, the drill collars 
were properly classifiable as parts of boring machinery under item 
664.05, as claimed by plaintiff. The Court pointed out (68 Cust. Ct. 
at 88): 


* * * (Plart 2, subpart B is intended to classify so-called basic 
shapes and forms of iron or steel, * * *. Schedule 6, part 2, 
headnote l(iv), * * * which states that it does not include in 
any of its subparts, * * * other articles specifically provided 
for elsewhere in the tariff schedules, or parts of articles, is ob- 
viously intended to exclude basic shapes and forms of 
metal, * * * that are specifically provided for elsewhere in the 
tariff schedules. The headnote, in our opinion, also excludes 
identifiable parts of an article solely or chiefly used as a part of 
an article provided for, with its parts, in a superior heading of 
the tariff schedules. * * * [Emphasis added.] 


Continuing, the Court added (68 Cust. Ct. at 89): 


The Brussels general note on parts [footnote omitted], vis-a- 
vis pipes and tubes, read with the exclusionary note on head- 
ing 73.18 of the Nomenclature confirms our view that, in gen- 
eral, schedule 6, part 2 is intended to include basic shapes and 
forms of metal including pipes and tubes of iron or steel, which 
have general use, and to exclude tubes and pipes made up into 
specific identifiable articles. [Emphasis added.] 


In sum, our predecessor court in Servco carefully considered the 
relationship of headnotes l(iv), part 2, schedule 6 and headnote 
1(v), part 4, schedule 6 to merchandise included within the common 
meaning of the terms describing those steel articles classified in 
part 2, and determined that identifiable parts of boring machinery, 
such as drill collars, are classifiable under item 664.05 rather than 
under a provision in part 2, schedule 6. 

As noted, supra, the decision of our predecessor court in Servco 
was affirmed by the Court of Customs and Patent Appeals. While 


5 Rule 10(ij) of the General Headnotes and Rules of Interpretation, TSUS, provides, so far as pertinent, that “a 
provision for ‘parts’ of an article * * * does not prevail over a specific provision”. 
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the Appellate Court limited Servco to its own state of facts, this 
Court sees no material difference between the facts in Servco and 
those in the present case. “While it is true that a decision in any 
case rests upon the particular facts thereof, only a material differ- 
ence in such facts will render the case inapplicable in a subsequent 
proceeding”. United States v. Esso Standard Oil Co., 42 CCPA 144, 
150, C.A.D. 587 (1955). 

In both Servco and the instant case, the merchandise was classi- 
fied by Customs under the provisions of schedule 6, part 2 and ge- 
nerically is described by the provisions of part 2. That the present 
case involves tool joints used to connect lengths of pipe in a drill 
string, classified by Customs as pipe fittings under item 610.80, 
while Servco concerned drill collars used to apply weight to the 
drilling bit, classified by Customs as pipes and tubes under item 
610.52, has no significance from the standpoint of the legal issue 
presented. Importantly, exclusionary headnote l(iv), part 2, sched- 
ule 6 is as applicable to item 610.80 as to item 610.52; and as Seruco 
held, item 610.52 does not embrace identifiable parts of an article 
provided for in item 664.05. Since the tool joints are identifiable 
parts of a drill stem, as were the drill collars in Servco, the tool 
joints are excluded from classification under item 610.80 by virtue 
of headnote l(iv). In short, with respect to the tool joints at issue, 
this Court reaffirms the soundly reasoned principle of Seruco that 
identifiable parts of boring machinery are excluded from classifica- 
tion in schedule 6, part 2 by virtue of exclusionary headnote l(iv). 
Cf. John V. Carr & Son, Inc. v. United States, 72 Cust. Ct. 19, C.D. 
4500 (1974), also following the reasoning of Servco. 


3. 


Defendant urges that Servco has no relevance to the current 
case. In particular, defendant insists that Servco dealt with totally 
different merchandise than that involved here, and “[aJs a matter 
of fact, the only similarity between this case and Seruco is the 
claimed provision.” (Deft’s response to plaintiff's cross-motion for 
summary judgment, at 2.) Thus, defendant attempts to distinguish 
the drill collars in Servco from the tool joints in the present case on 
the ground that “tool joints do not significantly contribute to the 
boring function of the drill stem,” and they “act as any coupling 
element would and are not functionally integrated with the drilling 
bit (as is the drill collar) so as to become a part of it for tariff clas- 
sification purposes”. (Deft’s response to plaintiff's cross-motion for 
summary judgment, at 7.) This “back door” attempt by defendant 
at this juncture to dispute that the tool joints are parts of boring 
machinery must be rejected inasmuch as defendant previously ad- 
mitted that the tool joints are parts of a drill stem which is part of 
boring machinery. See Defendant’s Response To Plaintiff's: State- 
ment Of Material Facts As To Which There Is No Genuine Issue To 
Be Tried, at paragraph 3. Indeed, Kearney’s uncontroverted affida- 
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vit and the attachments thereto leave no dobut that all members of 
the drill stem assembly from the swivel to the bit, including the 
tool joints, are integral parts of boring machinery.® Hence, there is 
no genuine issue as to whether the tool joints are is of boring 
machinery. 


4, 


Defendant devotes a substantial portion of its memoranda to its 
contention that tool joints fall within the common meaning of the 
term “pipe fittings”. However, as the Customs Court recognized in 
Servco, the common meaning of a term used in the provisions of 
part 2, schedule 6 is not dispositive of classification under part 2 in 
light of exclusionary headnote l(iv). Therefore, the cases cited by 
defendant for the common meaning of the term “pipe fittings”, but 
which did not involve the application of exclusionary headnote 
l(iv), are inapposite to the present case. 


5. 


In support of its motion for judgment on the pleadings, defendant 
relies upon, inter alia, the absence in the complaint of a specific 
allegation that the tool joints are not pipe fittings, as classified by 
Customs. This Court does not view the absence of such allegation 
as fatal to plaintiff. In point of fact, the complaint leaves no doubt 
as to plaintiff's position that the imports are not “pipe fittings” for 
tariff classification purposes, but rather are parts of boring ma- 
chinery. Moreover, while it is true that the imports are pipe fit- 
tings in a generic sense and were so described on the invoices, 
these facts are not dispositive of the legal issues presented by the 
exclusionary headnotes in parts 2 and 4, schedule 6, the legislative 
history of item 664.05, and the Servco decision. 


6. 


Defendant’s argument that headnote l(iv), part 2, schedule 6 does 
not exclude the imports from classification under item 610.80 be- 
cause they are not specially provided for in item 664.05 may be 
quickly resolved. Since headnote 1(iv) excludes from part 2, sched- 
ule 6, “parts of articles” as well as “other articles specially provid- 
ed for elsewhere in the tariff schedules” (John V. Carr & Son, Inc., 
supra), it is immaterial whether or not tool joints are specially pro- 
vided for in item 664.05, or whether boring machinery is merchan- 
dise specially provided for within the purview of headnote l(iv). Ac- 
cordingly, this Court concludes that United States v. Miracle Exclu- 
sives, 69 CCPA 42, 668 F.2d 498 (1981) and C.J. Tower & Sons of 


® See Figure 1.1 of the API Specification for Rotary Drilling Equipment, issued by the American Petroleum 
Institute, API Spec. 7, 32nd Ed., May 1979, depicting the components of a typical drill stem assembly, and show- 
ing that tool joints, like drill collars, are integral parts of the same assembly. 
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Buffalo, Inc. v. United States, 69 CCPA 128, 673 F.2d 1268 (1982), 
cited by defendant, are not pertinent to the issues presented here. 


* 


We reach plaintiff's argument that heading 84.23 of the Brussels 
Nomenclature represents an appropriate source of legislative histo- 
ry for the scope of item 664.05. In Servco, the Customs Court noted 
that the language of heading 84.23 is substantially the same as 
that of the superior heading to item 664.05.7 Heading 84.23 of the 
Brussels Nomenclature covers: 


EXCAVATING, LEVELLING TAMPING, BORING AND 
EXTRACTING MACHINERY, STATIONARY OR MOBILE, 
FOR EARTH, MINERALS OR ORES (FOR EXAMPLE, ME- 
CHANICAL SHOVELS, COAL-CUTTERS, EXCAVATORS, 
SCRAPERS, LEVELLERS AND BULLDOZERS); PILE-DRIV- 
ERS; SNOW-PLOUGHS, NOT SELF-PROPELLED (INCLUD- 
ING SNOW-PLOUGH ATTACHMENTS). 


Our predecessor court relied upon the following Explanatory 
Note to heading 84.23 as directly relevant to its determination: 


Subject to the general provisions regarding the classification 
of parts (see General Explanatory Note on Section XVD), other 
parts of the goods of the present heading are classified here, 
e.g.: 

* * * * ok * * 

(2) Rotary tables, swivels, kellies, kelly drive bushings, 
tool-joints, drill collars, subs, drill pipe guides, stop-collars, 
spider bowls, split bushing slips, beams, swivel sockets, drill- 
ing jars and drill stems and pipes, for well drilling machines 
(rotary or percussion). [Emphasis added.] 


Clearly, therefore, the foregoing explanatory note to heading 
84.23 of the Brussels Nomenclature indicates that the tool joints 
were intended to be classified in the same provision as drill collars, 
viz., item 664.05. 

Defendant contends that the merchandise here does not come 
within heading 84.23 of the Brussels Nomenclature because that 
heading is subject to the same kind of exclusionary headnote as the 
TSUS provisions in issue. Also, defendant maintains that the sub- 
ject tool joints come within heading 73.20 of the Brussels Nomencla- 
ture which covers tube and pipe fittings of iron or steel “mainly 
used for connecting the bores of two tubes together, or for connect- 
ing a tube to some other apparatus, or for closing the tube aper- 
ture.” But defendant admits that drill collars are not within the 
purview of heading 73.20 because they are not “mainly used for 


7 See e.g. Kyocera Industrial, Inc. v. United States, 2 CIT 91 (1981), aff'd, 69 CCPA 168, 681 F.2d 796 (1982), 
Schwarz v. United States, 57 CCPA 19, C.A.D. 971, 417 F.2d 1391 (1969) and Toyota Motor Sales, U.S.A. Inc. v. 
United States, 7 CIT—, Slip Op. 84-38 (April 10, 1984), for the proposition that the Brussels Nomenclature is an 
appropriate source of legislative history of the TSUS where the language of both are similar. 
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connecting the bores of two tubes together.” And it is clear that 
heading 84.23—the genesis of item 664.05—was intended to encom- 
pass both tool joints and drill collars, since tool joints and drill col- 
lars are specifically named in the Explanatory Note as an example 
of boring machinery parts which come within heading 84.23. Obvi- 
ously, if the framers of the Brussels Nomenclature had intended 
tool joints to come within heading 73.20, rather than heading 84.23, 
they would not have expressly named tool joints as an example of 
merchandise to be classified in heading 84.23. 


8. 


Defendant’s reference to the Summaries of Trade and Tariff In- 
formation, schedule 6, volume 4, at 251 (1967) as an indication that 
pipe fittings for the petroleum industry were intended to be encom- 
passed by item 610.80, TSUS is not helpful in the resolution of the 
particular issue before the Court. The portion of the Summaries 
relied upon by defendant reads: 


Pipe fittings serve to join lengths of pipe in a straight line 
and to change the direction of a piping system; they also pro- 
vide access for cleaning the system and a means for branching 
the system, as well as of reducing the diameter of its pipe. Pipe 
fittings are available in a variety of shapes, some of the most 
common of which are couplings, L’S, T’S, reducers, traps, and 
caps. The pipe fittings included in this summary are used in a 
variety of piping systems and in a wide range of other applica- 
tions. Some are used in conjunction with stove pipes or pipe 
railings, for example, whereas others meet the rigorous re- 
quirements of the gas, oil, chemical and power industries and 
of the producers of missiles, airplanes, submarines and ships. 

Steel fittings, which are by far the principal products includ- 
ed here, are generally used with steel pipes in systems subject 
to high pressures and temperatures. . . 


Fundamentally, of course, the Summaries do not represent a 
source of legislative history of the TSUS. Hawaiian Motor Co. v. 
United States, 67 CCPA 42, 46, C.A.D. 1241, 617 F.2d 286 (1980); 
Volkswagen of America, Inc. v. United States, 68 Cust. Ct. 122, 128- 
29, C.D. 4348 (1972), aff'd, 61 CCPA 41, C.A.D. 1115, 494 F.2d 703 
(1974). In any event, there is no indication in the Summaries that 
identifiable parts of boring machinery were intended to be covered 
by item 610.80 rather than item 664.05. 


9. 


Defendant’s argument that the subject merchandise must be clas- 
sified as pipe fittings under item 610.80, rather than as parts of 
boring machinery under item 664.05 pursuant to General Interpre- 
tative Headnote 10(ij),* is likewise without merit. As recently held 


8 See note 5, supra. 
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by our Court of Appeals in E.R. Hawthorne & Co., Inc. v. United 
States, 730 F.2d 1490, 1491 (CAFC 1984): “The effect of headnote 
1(iv) of part 2, schedule 6, is to render the Headnote 10(ij) ‘specifici- 
ty test’ inapplicable to schedule 6, Part 2.” The Appellate Court 
went on to find in Hawthorne that the articles in controversy were 
properly classifiable as parts of illuminating articles notwithstand- 
ing they were also tubes or pipes. 


10. 


Finally, we turn to defendant’s contention that headnote 1(v) in 
part 4, schedule 6 compels classification of the tool joints in item 
610.80 and precludes their classification under item 664.05. Defend- 
ant’s argument assumes that the tool joints are specially provided 
for as pipe fittings under item 610.80, and hence are excluded from 
item 664.05 by virtue of headnote 1(v). 

As previously noted, our predecessor court in Servco held that 
item 610.52 “is not a specific provision for pipes and tubes which 
are identifiable parts of articles”. (68 Cust. Ct. at 88.) In support of 
that conclusion, the Court cited headnote l(iv) in part 2 of schedule 
6 and the Brussels Nomenclature. By its terms, headnote l(iv) is 
applicable to all articles classifiable in part 2 and does not distin- 
guish “pipes and tubes” from “pipes and tube fittings”. As we have 
observed, headnote l(iv) of part 2, schedule 6 expressly excludes 
“parts of articles” from the purview of the part 2 provisions (which 
includes item 610.80). See John V. Carr & Son, Inc., supra, 72 Cust. 
Ct. at 24. Since the tool joints (identifiable parts of a drill stem) 
are not specially provided for in item 610.80, headnote 1(v) of part 
4, schedule 6 does not exclude the imports from item 644.05. 

Significantly too, the legislative history of item 664.05, as set 
forth in the Explanatory Notes to heading 84.23 of the Brussels No- 
menclature makes it clear that tool joints (as well as drill collars) 
were intended by the drafters of the tariff schedules to be classified 
under item 664.05. Plainly, then, headnote 1(v) should not be con- 
strued or applied in such a manner as to defeat that intent. It 
should also be stressed that notwithstanding headnote l(v), the 
drill collars in Servco were held to be properly dutiable under item 
664.05, and the same result should be reached in the present case 
respecting the tool joints. For these reasons, this Court cannot 
agree with defendant’s contention that headnote 1(v) of part 4, 
schedule 6 excludes tool joints from classification as parts of boring 
machinery under item 664.05. 


11. 


In summary, the Court finds that there is no justiciable issue as 
to any material fact, and that plaintiff is entitled to summary judg- 
ment as a matter of law. This Court holds, therefore, that the im- 
ported tool joints are classifiable as parts of boring machinery 
under item 664.05 or item 664.08, TSUS (depending upon the date 
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of entry), as claimed by plaintiff; and that by virtue of headnote 
l(iv) of part 2, schedule 6, the imports are excluded from the provi- 
sions of item 610.80, TSUS for pipe fittings, as classified by Cus- 
toms. 

Accordingly, it is hereby ordered that: 

(1) Defendant’s motion for judgment on the pleadings and alter- 
native motion for summary judgment are denied; 

(2) Plaintiff's motion for summary judgment is granted.® 


® Defendant’s answer included as a first separate defense a motion to dismiss as to entry 150536 under protest 
53019001001 on the ground that the protest concerning this entry was untimely. However, it must be noted that 
the entry in question was not listed on plaintiff's summons, and is thus not involved in this action. The Court 
wishes to make clear that since entry 150536 was not listed on the summons, the judgment in this case is inap- 
plicable to that entry. 





Appeal to the U.S. Court of 
Appeals for the Federal 
Circuit 


85-652 American Cyanamid Co. v. The United States of Amer- 
ica—JAPANESE MELAMINE IN CrysTAL FormM—Appeal of the Tem- 
porary Restraining Order issued on September 4, 1984 and the 
extension on September 7, 18, 28 and October 12, 1984. 
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